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I, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
-appropriate authority in the following way :

\HIRE TBIE P GRIETOr Idas
Revision application to Government of India :

(1) el genrad 3es AR 1994 @) R ol DA gwy e ol D AR A y@EE g bl Su-ang @
ver uwegd @ siela gEdlmvr andwe v wfia, ana R, R daey, e fAaen el R sias
we, wde 1l s REN 0 o001 @@ ol wifE

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid

(ii) Al wrer a =FY @ AR N o 0w erar A B wverne an s wivar Ao R ovsiR Y
IR HUSTIR N Al @ W gy Aet A, ar G wennr a owver A ag B erer 5o el ey A 8
et ) ufdrar @ dReT g2 A

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) TR @ Y B e wr wew W Paffa mer o wn wra @ Akl 4 Swn wes wE e WS
yorb @ RAT @ el A Gl wira B aey g ude P 2 : :

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
dia of on excisable material used in the manufacture of the goods which are exported to any
ntry or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. g

& S| SR IS T B B ) (o o A T O (VT 3 KT 3 T - A B M| 4 M A R R

fram @& wenfaes  ryas, st @ g wile @ Wi ue ar arg 0 facr sififaa (792) 1998 a9 109 g fRged e oo
8l

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appoinled under Sec. 109 of the Finance (No.2) Act,
1998.

(1) Fald IR Ioh (ariter) Fremmeh, 2001 @ fram g @ sierla fffde g den g8 9 < afodl 1, Ui
e @ Ui Ay Ufed Bt 9 dE ara @ fiay ge-andy vd andi ande o Si-ar afdan @ e afbia side b
S Eifen | e e W g e e @ siada e as—s A RalRd @ @ qudie @ odqd @ e S3i-6 e
@1 ufa A el =il :

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-4 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RIASH 3ide & wier SIEl Wend Y U ol ST 1 99 @9 8 d WA 200 /- WA A[0aE 9 Wi i
SRl HelT™ PN Ueb o1 SUIEl €1 4l 1000,/ W1 IR SPIEET @1 S|
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

W gew, dwld SouiEd o Ud gaide adldid wnaiiar & ufd andier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) @l FelE Yo AAAYH, 1944 B N 35— w0d) /35-% @ s

Under Section 35B/ 35E of CEA, 1944 an appeal lies (o -

gaeiferferg affess 2 (1) ® 0 g1 3R @& e @1 adie, sihe @ el § W ges, d@n A I
e Gl e ydielia e ([{ide) @ alan sy Giem, sencds i qut HiSer, SgHre
diasf, HURAT, IEHEE, IST 52001y

To the west regiohal bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) Sl Sqred eih (i) Fepneell, 2o01 @ g o @ sfnld gus gv-s § [RaiRa [ osemr e
=rarfaEdt @ 7 sfie & [Awg ondier Feu oy ende @1 ar ulodl afed SiEl S sfe W W0n el @ A SR
ST AT ST WU 5 GG Ar SHG @ 8 a8l wUY 1000/~ ©ha Ao @l el gearq e @ Wi e ai A
3N ST T G[AIAD WY 5 G Al 50 WY ddv Bl dl Wy 5000 /- WIRI O &R WE e Yo @l Wi, @
W AR AR SR T SGHAL WU 50 Wi Al 9NE Saigl @ 9wl w9l 10000 /— BRT 94GET B8R 9 G wERE
WoEr & 9 d YWifdd 96 give @ WU H Gd @ ST gg gide 9w e & favi wfva wdsifae dm @ do o
oAl &I Al

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 6 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public seclor bank of
the place where the bench of the Tribunal is situated

(3) e g8 andy A wd @ Rl e WY sl Bl el el sige @ fee Wi s surdr gudad ¢ 9
fear i wnfRe g6 de @ g gy 0 b fe@n adl @il A qaq @ e enlRafg sedicha saaif@eer @ v sidier
YT BYERI AN u--h U afraas [ar ofidi & |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeilant
Tnbunal or the one application to the Cenlral Govl. As the case may be, is filled {o avoid
rk if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4) =Eerd ek AMFTIR 1970 wen weilRa A sFfa-1 @ srwla PeiRa v srwn swa aees @ ga
e wenRerfa fokm wfaEdl @ ary 9 gds @ s ufy woweso T @1 ey Yew fewe am s
=fRy |

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) 7 AR WAR awEl B P v arer Pl @ 3R 0 e anella far sen @ o 3 yes, deily
Teares Yeh Ud daraw arfiely smanfwv (@) fBan 1982 F Ffka 2

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6) maﬁ.mmawwmmmmmm;mﬁma:mﬁ
FFArT FeTg Yo N, 1wy A uRrT 39w F Aeta Rechawearr) afafrm 0tuR0ty &
AT 39) Fq@TH: o6 0¢ 08y ST T Faeeliar HATTH, 13y HY €T ¢3 & ATt Fardwy Y off wrap Ay
% §, ganr ff¥ere & g qd-ufdr srar e feant §, aard B 59 arr & srand srar Y S areh
mfAg T ufr gy FVFwIC A IWF A

_ PN FEUTE Ao Td AT & Ierdter < AT B e oo A o anfder §

(i) ey 11 @ & Iradia fAuiRE @ )

(ii) Darde FAr H fr 7F aera ufly

(i)  Qerde star Rgarae & P 6 & rada U @

— iy aerdl ag B ww aw ¥ wawne Reda (@ 2) 3R, 2014 F 3w ¥ qF B sdelr
iyl & waar Rareer v arsff vd ardier &) amap Ad) 19T

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,

6)() 3 Fmer & wfer archer wifliaor 3 Wt AT Qe A Ao A7 qvs Rarfe g o wier e
AT 2 & 10% IITETa T AT STt et qus Rrarfya 8 a@ ava % 10% pEeTeT o Y S Herel! gl
(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Morakhia Copper & Alloys Pvt. Ltd. (Unit-11), 3464 to 3467,
GIDC  EBstate, Phasc-1V, Chhatral, Taluka-Kalol, Distt-Gandhinagar-382729
(hereinalter referred to as the “appellanr”) has tiled the present appeal against the
Order-in-Original No. AHM-ST-004-AC-RD-19-20 dated 10.07.2019 (hereinafic
referred (o as the “impugned order”) passed by the Assistant. Commissioner of
CGST & Central Excise, Gandhinagar Commissionerate (hereinatter referred to as

the “adjudicating authority™).

2, - The facts of the case, in briel. are that the appellant is engaged in the
manulacture ol Copper Rod, Copper Bar. Copper Flat falling under Chapter Head
74 of the First Schedule to the Central l‘jxuin‘c Tarift Act, 1985 (hereinafter referred
to as “CETA”) and was holding Excise Registration No. AAACM3439IXM002 and
Service Tax Registration No.AAACM34391ST001.  During the course of audit
conducted for discharge ol service tax liability for the period February-2012 (o
February-2015 and on verification of ledgers, balance sheets for the year 201112 (o
2014-15 (upto February-2015) it was found that the appellant has not paid the
service tax on lollowing service under reverse charge mechanism vide Notification

No.30/2012-ST dated 20.06.2012 (applicable w.e.l. 01.07.2012) as amended.

Amount Involved

Srl. 3 Sen : ;
5 Period Service (including Cess)
No. e
(in Rs.)
1 | 01.08.2012 to 30.09.2014 Legal Consultancy Service At e BUbS
2 |31.08.2012 to 31.03.2013 Security & Detective Agency Service: | - 56937
3 | May & June, 2014 Goods Transport Agency Service 7 7 665 i
L TOTAL S 62667
S Accordingly. a Show Cause Notice dated 02.03.2016 (hercinafter

referred (o as “SCN”) was issued by the Assit. Commissioner ol Central Excise.
Circle-I, Audit-1, Ahmedabad proposing (i) demand ol Service Tax to the tune of
Rs.62.667/- (including Cess) under proviso (o Scction 73(1) alongwith interest
under Section 75 of the Finance Act, 1994, Penalty was ill.};‘(l proposed (o be

imposed upon the appellant under Scction 78 of the Finance Act, 1994,

3(ii). The Asstt. Commissioner of Central Fxcise, Gandhiagar Division,
Ahmedabad-I11 vide the Order-in-Original No.GNR-STX-DEM-DC-13/2016 dated -~
19.07.2016 on the basis ol available records, confirmed the demand alongwith

uiterest and also imposed penalty upon the appetlant.
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4, Being aggrieved with the said Order-in-Original No. GNR-STX-
DEM-DC-13/2016 dated 19.07.2016, the appellant preferred appeal with the then
Commissioner(Appeals-I), Central Excise, Ahmedabad who vide Order-in-Appeal
No. AHM-EXCUS-003-APP-272-16-17 dated 30.03.2017 remanded the matter back
to adjudicating authority on request of the Advocate of the appellant to putforth

proper defence reply before the adjudicating authority.

3, The adjudicating authority in the remand proceedings granted the
opportunitics of personal hearing to the appellants on 11.09.2017, 08.12.2017,
25.03.2019, 02.04.2019 and on 18.04.2019. However the appellant neither filed
any reply/submission nor attended the hearing. The adjudicating authority vide the
impugned order confirmed the demand nlohgwith interst under Section 73(2) and
. section 75 respectively and also imposed penalty of Rs.02.067/- under Section 78

of the Finance Act, 1994

0. The appellant again prelerred appeal before this authority against the
impugned order on the grounds that :

(1) the demand is not sustainable on ground of limitation;

(i1) Annual Report comprising Balance Sheet are submitted to the department
from time to time and therefore suppression of facts with intent to evade payment
of tax can not be alleged against them. They rely on the case of M/s. GAC Shipping
(India) Pvt. Ltd. cited at 2008(9)STR 524(Tri-Bang.) in this respect wherein it was
held that the details of the expenditure incurred have been mentioned in the books
of accounts of the applicant therefore there is no justification to hold that the
applicant had suppressed facts with an intent (o evade service lax.

. (ii1)-  there was no need 1o suppress the facts with intention to evade service tax in
as much as the service lax paid by them would have been available as cenvat credit
to them and thus there is revenue neutrality. They rely on the case of M/s. Punjab
Chemicals & Crop Protection Ltd. reported at 2017(47)STR 345(Tri-Chan.)
wherein it is held that assessee disclosed the receipts of records payment of services
which has been accepted by the Department and thus in that situation of revenue
extended period of limitation is not invocable.

(1v) in case of Matrix Telecom Pvt. Ltd. reported at 2013(32)STR 423 (Tri.-
Ahmd.) the revenue neutrality was held in favour of assessee and penalties were sct
aside. :

(iv) in case of Jain Irrigation System Ltd. reported at 2015(40)STR 752(Tri.-
Mumbai) also, the revenue neutrality was held in favour of assessee and penaltics

were sel aside.

7 Opportunities of Personal Hearing were accorded to the appellants on
27.02.2020, 20.03.2020, 25.06.2020, and on 21.07.2020 but neither any

ol @
CENTR,
! i @,

adjournment request was received nor any hearing opportunity was availed by them.
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Therefore, | proceed to decide the appeal on the basis of merits and on the basis of

available documents.,

8. I have carefully gone through the facts of the case, grounds of appeal
in the Appeal Memorandum and the records/documents available in the matter. Itis
observed that the issue o be decided in the present appeal is whether the appellant
is liable to pay the service tax in view of the Notification No.30/2012-S8T as

amended and whether the demand for extended period can be sustained.

9. The facts of the case reveal that when the first Order-in-Original dated

19.07.2016  was  issued, the appellant  had  approached the  then
Commissioner(Appeals-1) by way ol appeal and requested to remand the matter
back to adjudicating authority so that they can properly defend their case and
putforth the relevant defense reply. Accordingly, the then Commissioner(Appeals)
remanded back the matter to the adjudicating authority on their specific request.
However, in remand proceeding, the appellant did not avail the various hearing
opportunitics accorded to them by the adjudicating authority and when  the
impugned order was issued they have now liled the appeal belore this authority.
However, in the present proceedings also, neither llhu_\' availed any opportunitics of

personal hearing granted to them nor sought any adjourniment.

10, [t is observed that the demand is raiscd in view ol the Notification
No0.30/2012-ST dated 20.06.2012 (applicable w.e.l. 01.07.2012) as amended which
had introduced the concept of payment ol service tax by receiver of service under
reverse charge mechanism. In the said Notitication, the Table clearly shows the
person liable to pay the quantum ol service tax in respect of certain services, For
the sake of convenience, the table is shown below :

(the serviees relevant to this case has heen shown in Bold)

Table
Sl Description ol a service Percentuge Percentage ol
No. of service tax service tiax
payable by the payable by the
person providing  person receiving
service the service
1 in respect  of services provided or agreed w  be Nil 100%
provided by an insurance agenl 1o any person carrying, on
imsurance business 3
2 in  respect of services provided  or agreed o be Nil OO,
provided by a .goods transport agency inorespect
ol transportation of goods by road
3 in  respect of services provided or  agreced o be Nil 100%%

rovided by way of sponsorship
3 I |
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Sl Description ol a service Percentage Percentage of
No. of service tax service tax
payable by the payable by the
person providing  person receiving
service the service
4 in  respect of services provided or agreed 1o be Nil 100%

provided by an arbitral tribunal

5 in respect ol services provided or agreed (o be Nil 100%
~ provided by individual advocate or a firm of advocates
. by way of legal services

6 in respect of services provided or agreed (o be Nil 100%
provided by Government or local authority by way of
support  services excluding,- (1) renting of immovable
property, and (2) services specified in sub-clauses (i), (ii)
and (i) of clause (a) of section 66D of the Finance
Acl, 1994
7 (a) inrespect of services provided or agreed 1o be Nil 100 %
provided by way of renting of a motor vehicle designed to
carry passengers on abated value to any person who is not
engaged in the similar line of business
(b) inrespect of services provided or agreed (o be
provided by way of renting of a motor vehicle designed to
carry passengers on non abated value to any person who is
\' ( el H \L-. 1lar 1 ] -‘ ‘. \:‘:" ,
not engaged in the similar line of business U e00 40%
8. in respect of services provided or agreed fo he 25% 75 %
provided by way of supply of manpower for any
purpose
9. invrespect of services provided or agreed 1o be provided in 50% 50%
service portion in execulion ol worlks contract
10 in respect of any taxable services provided or agreed (o be Nil 100%

provided by any person who is located in a non-taxable
territory and received by any person located in the taxable
territory

Explanation-l. - The person who pays or is liable to pay fieight for the transportation of goeds by read in goods carriage. localed in
the laxable lenitory shall be trealed as lhe person who raceivas he service for Ihe purpose of this nolification.

Explanation-Il. - In works contract services, where both service provider and service recipient is [he persons liable lo pay lax, lhe
service recipient has the oplion of choosing the valuation method as per choice, independent of valuation method adopted by the
provider of service.

L1(1). The legal provisions c¢numerated in above table is clear enough to
understand the person, who will be liable to pay the service tax and the percentage
of share of service tax required to be paid by the said person. | find that lh_n:
appellant in their appeal memorandum did not dispute the leviability of service tax
on services in question. They have contended that the demand is hit by limitation
and also that it was a case ol revenue neutrality. [ find that the appellant is in the
tax regime since long and therefore it can not be believed that they were unaware
about the legal provisions or they could not have understood that. Since the liability
of service tax payment has been cast upon the Assessee being a service recipient.

Government allowed them to take the cenvat credit of such tax amount paid by

cin being recipient of service.
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L1(ii). However, in no way that could mean that it they are eligible to pet the
cenvat credit of the amount so paid by them, they are not supposed (o pay the
service tax being recipient of service by claiming that the activity will become
revenue neutral. Had it been so, the Government would not have incorporated the
whole such system under the law. The system incorporated is such that an Assessce
has to pay the service tax first and then they were eligible to get/avail the credit of
the tax paid by them. The Hon’ble CESTAT, Mumbai in case of Board of Control
for Cricket in India reported at 2019(29)GS T 304(CTri-Mumbai) has held that

Y argument of revenue neutrality as permissible defense accepted, entire

scheme of payment of taxes on reverse charge basis 1o become otiose”.

The Apex Court in case of Star Indusiries reported at 2015(324) ELT 656(SC) has
also held that

“Demand — Revenue newtrality - Based on avaitubility of cenvat credir
Plea by assessee taken in appeal goes against them — if exercise is Revenue
neutral, then there was no need even (o file appeal .

I L(1it). In view ol above, it can be said that the concept of Revenue Ncul‘rn[ity
rc:m not become the ground to avoid service tax payment. The system of payment of
service tax under reverse charge is introduced by the Government so that an
assessee has to pay the service tax first as a recipient of service and then to take
cenvat credit of the amount of the tax so paid by them as a recipicnt of service. As
the étppc”zml is holding the service tax registration, it can not be accepted that they
arc not aware of the service tax law. lad the Revenue Neutrality 15 accepted as o
ground for not paying service tax as a recipient of service then the whole system of
payment ol service tax as a recipient of service will collapse and nobody will pay
the service tax as a recipient of service for the reason being that such payment of tax
is available (o them as cenvat credit. The judgements of Hon’ble Tribunal and
Hon’ble Supreme Court above also supports this linding. Hence, | reject the

contention ol the appellant as legally untenable.

LL(iv). I have gone through the case law of M/s. Matrix Telecom Pyt. Lid.
reported at 2013(32)STR 423 ( Iri-Ahmd.) and observed that in that case there was
confusion regarding service tax liability on an assessee under reverse charge
mechanism and therefore penaltics were set aside. However in the case on hand,
there is no conlusion regarding tax hability as the Notification is quite clear.
Further, in the case of Jain lrrigation Systems  Litd. reported at 2015(40)STR
752(Tri-Mumbai) as relied upon by the appellant, 1 observed that in that case the

uyice tax and interest was paid after issuance of Show Cause Notice and hence the
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Jacts of the case is different from the case on hand.

1 1(v). From the above, it is clear that the appellant did not pay the service
tax as service recipient which came to knowledge of the department only when the
audit of the financial records carried out for the purpose of ensuing compliance of
service tax liability. The appellant had not declared any such liability in their ST3
returns filed for the period. * Therefore, the larger period of limitation has been
rightly invoked by the adjudicating authority and demand was rightly confirmed
alongwith interest and penalties were also rightly imposed upon them under the
provisions of law. The appellant has contended that the Annual Report comprising
Balance Sheet are submitted to the department from time to time, however I find
that the Government has made applicable the said Notification w.e.f. 01.07.2012
only under which assessee, being recipient of certain services. were made liable to
‘ pay the service tax and the demand also pertains to the period after 01.07.2012 only.
Further the evasion was detected while audil of records from February-2012 to
February-2015 where the department conducted examination of balance sheets /
tinancial records of relevant period. The appellant had not made any declaration in

ST3 returns. In the self assessment regime, the burden lies on the appellant to

assessee their liability by themselves and pay the tax accordingly. 1 find that the
Appellant failed to do so. Thus, the provisions of law related to invocation of
extended period of demand alongwith interest and imposition of penalty have been

rightly invoked by the adjudicating authority in the present matter.
. ]2 In view of the foregoing discussion, the impugned order is upheld and

ot B
ﬁ/ﬁﬂ?j'\ﬁQﬁ o

( Akhilesh Kfjmar)
Commissioner (Appeals)

appeal of the appellant is rejected.

Date: .07.2020

Altested

C 5‘ ?\pgha&c?

(Jitendra Dave)
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Superintendent (Appeal)
CGST, Ahmedabad.

BY R.P.A.D./SPEED-POST TQ :

M/s. Morakhia Copper & Alloys Pvt. Ltd. (Unit-11),
3464 to 3467, GI1DC Estate, Phasc-1V,
Chhatral-382729, Taluka-Kalol,
Distt-Gandhinagar.
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L. The Principal Chief Commissioner. CGST & Central Fxcise, Ahmedabad Zone.

2. The Commissioner/Commissioner, CGST & Central Excise, Gandhinagar Comim’rate.,
';

|

:l

3. The Addl. Commissioner, CGST & Cen Fxcise, Gandhinagar Comnn’rate,

4. The Asstt. Comumissioner, System, CGST & Cenwal Excise. Gandbinagar Comm’rate.

5. The Asstt. Commissioner, CGST & Central Excise, Kalol Divi, Ciandhinagar Comm’rate.
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